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HEALTH LAW AND ETHICS

Seven Legal Barriers to End-of-Life Care
Myths, Realities, and Grains of Truth
Alan Meisel, JD
Lois Snyder, JD
Timothy Quill, MD
for the American College of
Physicians-American Society of
Internal Medicine End-of-Life Care
Consensus Panel

APRIL 15, 2000, MARKED THE

25th anniversary of the start of
the Karen Ann Quinlan case
and, with it, the initiation of

much of the public discussion concern-
ing end-of-life medical treatment. Sub-
stantial legal, ethical, and clinical con-
sensus currently exists about end-of-
life care,1,2 yet myths and misconceptions
persist about what is ethically and le-
gally permissible.3 Also, at times ethics,
clinical judgment, and the law conflict.
Patients (or families) and physicians find
themselves considering clinical actions
that are ethically and morally appropri-
ate, but raise legal concerns.

The legal context in which care is pro-
vided influences both interventions and
outcomes. Liability is on the minds of
physicians, who tend to overestimate the
risk of malpractice lawsuits.4 For in-
stance, in a survey of emergency depart-
ment physicians, most said legal con-
cerns should not affect resuscitation
practices (78%), but they do (94%).5

Communication by physicians about
end-of-life care issues is a primary con-
cern to families of terminally ill pa-
tients6,7 and is often found to be inad-
equate,8,9 a factor associated with
increased risk of lawsuits.10,11

Legal myths about end-of-life care can
lead to actions that comport neither with
legal or ethical norms, nor with the
norms of good medical practice. TABLE 1
summarizes current legal myths and re-
alities discussed in this article. TABLE 2
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Objective The American College of Physicians-American Society of Internal Medi-
cine (ACP-ASIM) End-of-Life Care Consensus Panel was convened in 1997 to iden-
tify clinical, ethical, and policy problems in end-of-life care, to analyze critically the
available evidence and guidelines, and to offer consensus recommendations on how
to improve care of the dying. Topic selection and content presentation were carefully
debated to maximize the project’s focus on providing practical clinical and other guid-
ance to clinicians who are not specialists in palliative care. This statement examines
current legal myths, realities, and grains of truth in end-of-life care.

Participants The Consensus Panel comprises 13 medical and bioethics experts, cli-
nicians, and educators in care at the end of life selected by the Ethics and Human Rights
Committee, College leadership, and the Center for Ethics and Professionalism at the
ACP-ASIM.

Evidence A literature review including a MEDLINE search of articles from 1970-
1998 and review of end-of-life care literature and organizational bibliographies was
conducted. Unpublished sources were also identified by participants, as was anec-
dotal clinical experience.

Consensus Process The draft statement was debated by panel members over a
series of 3 to 4 meetings. For this statement, the initial draft and subsequent revised
drafts were discussed in 1998-1999. The statement then underwent external peer re-
view and revision before panel approval and the journal peer review process.

Conclusions Legal myths about end-of-life care can undermine good care and ethi-
cal medical practice. In addition, at times ethics, clinical judgment, and the law conflict.
Patients (or families) and physicians can find themselves considering clinical actions that
are ethically appropriate, but raise legal concerns. The 7 major legal myths regarding
end-of-life care are: (1) forgoing life-sustaining treatment for patients without decision-
making capacity requires evidence that this was the patient’s actual wish; (2) withhold-
ing or withdrawing of artificial fluids and nutrition from terminally ill or permanently un-
conscious patients is illegal; (3) risk management personnel must be consulted before
life-sustaining medical treatment may be terminated; (4) advance directives must com-
ply with specific forms, are not transferable between states, and govern all future treat-
ment decisions; oral advance directives are unenforceable; (5) if a physician prescribes
or administers high doses of medication to relieve pain or other discomfort in a termi-
nally ill patient, resulting in death, he/she will be criminally prosecuted; (6) when a ter-
minally ill patient’s suffering is overwhelming despite palliative care, and he/she re-
quests a hastened death, there are no legally permissible options to ease suffering; and
(7) the 1997 Supreme Court decisions outlawed physician-assisted suicide. Many legal
barriers to end-of-life care are more mythical than real, but sometimes there is a grain of
truth. Physicians must know the law of the state in which they practice.
JAMA. 2000;284:2495-2501 www.jama.com
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summarizes the current status of legal
myths prevalent in 1991.12 Some of those
myths have now diminished in impor-
tance, others persist, and new ones have
emerged, creating ongoing barriers to ap-
propriate end-of-life care. One reason for
the new myths is that the scope of the
debate about the boundaries of end-of-
life care has expanded substantially since
the Quinlan case,13 including discus-
sion about aggressive management of
pain and other symptoms and the pos-
sibility of actively hastening death as a
last resort.

We will outline some of the current
myths, realities, and grains of truth in
several domains of end-of-life care. Phy-
sicians should be aware that state laws
and hospital protocols affecting end-
of-life care vary, and should seek legal

counsel when needed in particular clini-
cal situations.

WITHHOLDING AND
WITHDRAWING TREATMENT
Myth 1: Forgoing Life-Sustaining
Treatment for Patients Without
Decision-Making Capacity Requires
That There Be Evidence That This
Was the Patient’s Actual Wish

The reality is that life-sustaining treat-
ment for patients without decision-
making capacity may be forgone if the
patient’s surrogate relates that this was
the patient’s actual wish, or, in most
states, if it was only the patient’s prob-
able wish. In a small number of states,
under certain circumstances it is even
permissible to terminate life support
with the surrogate’s permission if the

patient’s wishes are not known, if ter-
mination of treatment is in the pa-
tient’s “best interests.”14

Confusion about this issue may re-
sult from the Nancy Cruzan case in Mis-
souri in which the US Supreme Court
held that physicians were not obli-
gated to terminate treatment at the fami-
ly’s request but could insist on “clear
and convincing evidence” that this was
the patient’s actual wish. However, the
Court did not require that other states
adopt this standard,15 which in prac-
tice is difficult to meet—and most states
have not done so. Rather, the preva-
lent position in law, ethics, and medi-
cal practice is to apply the “substi-
tuted judgment standard” under which
family members are permitted to make
end-of-life decisions on the basis of the
patient’s probable wishes. Most courts
presume that family members will
know best whether the patient would
want to forgo treatment.

The best evidence of a patient’s
wishes about life-sustaining treatment
is an advance directive. Yet despite the
Patient Self-Determination Act and
widespread ethical and legal support for
advance directives, less than one fifth
of patients complete one.16 Physicians
should encourage competent patients
to write living wills and/or make sur-
rogate designations through use of a du-
rable power of attorney for health care.
When these measures have not been
taken by patients, the default ap-
proach common in clinical practice is
to go to the closest family members to
represent the patient in clinical deci-
sion making when the patient cannot
speak for himself/herself. This default
procedure has been codified in law in
about two thirds of states. 14,17 Even in
some states without these laws, courts
have concluded that close family mem-
bers may authorize the termination of
life support of an incompetent pa-
tient.14

End-of-life decision making when the
patient cannot speak for himself/
herself, however, is often not simple.
Sometimes a family member’s (and/or
a close other’s) views about care con-
flict, or there is conflict between fam-

Table 1. Current Legal Myths and Realities

Myth Reality

Forgoing life-sustaining treatment for
patients without decision-making
capacity requires evidence that this
was patient’s actual wish.

Such treatment may be forgone if the patient’s
surrogate relates that this was the patient’s
actual wish or, in most states, if it was the
patient’s probable wish. Only a few states
require “clear and convincing” evidence of
patient wishes. In a few states, it is even
permissible to terminate life support with the
surrogate’s permission if the patient’s wishes
are not known, if termination of treatment is in
the patient’s “best interests.”

Withholding or withdrawing of artificial
fluids and nutrition from terminally ill
or permanently unconscious patients
is illegal.

Like any other medical treatment, fluids and
nutrition may be withheld or withdrawn if the
patient refuses them or, in the case of an
incapacitated patient, if the appropriate
surrogate decision-making standard is met.

Risk management personnel must be
consulted before life-sustaining
medical treatment may be
terminated.

There is no legal requirement that a risk manager be
consulted before making end-of-life decisions
though some hospital policies may require it.

Advance directives must comply with
specific forms, are not transferable
between states, and govern all future
treatment decisions. Oral advance
directives are unenforceable.

Advance directives, often the best indication of an
incapacitated patient’s wishes, may guide
end-of-life decision making even if all legal
formalities are not met. A living will or surrogate
should not be consulted if the patient retains
decision-making capacity unless expressly
authorized by the patient. Oral statements
previously made by the patient can also be
legally valid advance directives.

If a physician prescribes or administers
high doses of medication to relieve
pain or other discomfort in a
terminally ill patient, resulting in
death, he/she will be criminally
prosecuted.

If a patient inadvertently dies from the use of high
doses of medication intended to treat pain, the
physician has not committed murder or assisted
suicide.

When a terminally ill patient’s suffering is
overwhelming despite palliative care,
and he/she requests a hastened
death, there are no legally
permissible options to ease suffering.

Although physician-assisted suicide is illegal in most
states, terminal sedation is a legal option to treat
otherwise intractable symptoms in the
imminently dying.

The 1997 Supreme Court decisions
outlawed physician-assisted suicide.

Physician-assisted suicide is currently legal in
Oregon. Other states are free to legalize or
prohibit it.

LEGAL BARRIERS TO END-OF-LIFE CARE
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ily members’ views and what is known
of the patient’s wishes. This can be chal-
lenging for clinicians in trying to pro-
vide the best care, and can create fear
of litigation. Decision making for pa-
tients who are incapacitated but not per-
manently unconscious, such as those
with Alzheimer disease, sometimes
raises additional challenges.18

Grains of Truth. New York law does
require evidence of an incapacitated pa-
tient’s actualwish to forego treatmentand
under some circumstances, so do Mis-
souri, Michigan, and Wisconsin.19-21

In states that follow this restrictive re-
quirement, there can be variation among
hospitals. At one extreme, the ethically
sound decisions of caring families may
be overridden by health care profession-
als for their own legal protection. At the
other extreme, families may be coached
to remember conversations that may or
may not have taken place with the pa-
tient about treatment preferences, un-
dermining the integrity of the process
and increasing the risk of family prob-
lems with bereavement.

If there are differences in family opin-
ion about how to proceed, the wishes
of a family member advocating a more
aggressive medical approach are likely
to be given greater weight, even if not
based on evidence about patient pref-
erences. This is because of the per-
ceived belief that the legal risks of con-
tinuing treatment are less than those of
stopping it. The default in favor of ag-
gressive treatment is probably stron-
ger if the patient lacks capacity but is
not permanently unconscious and has
been unclear about his/her wishes.

Myth 2: Withholding or
Withdrawing of Artificial Fluids
and Nutrition From Terminally Ill
or Permanently Unconscious
Patients Is Illegal
The reality is that fluids and nutrition
are like any other medical treatment,
and therefore a physician may with-
hold or withdraw them if the patient re-
fuses this treatment or, in the case of
an incapacitated patient, the appropri-
ate standard (as described in Myth 1)
is met.

Since 1983, numerous state courts
have given their approval to the with-
holding or withdrawal of artificial nu-
trition and hydration to terminally ill
and permanently unconscious pa-
tients, if authorized by the patient in an
advance directive, or by a close family
member or other legally authorized per-
son.14 In these cases, the death of the
patient results from the patient’s un-
derlying condition rather than from the
conduct of the person who withholds
or withdraws the nutrition and hydra-
tion, so there is no legal liability for the
patient’s death. The Supreme Court’s
1990 Cruzan decision15 gave qualified
approval to this practice.

Grains of Truth. States with high le-
gal standards about withholding and/or
withdrawing feeding tubes or other life-
sustaining therapy may effectively pre-
clude these options from being legally
available to patients who have not ex-
plicitly refused the particular treat-
ment in question in advance of losing

decision-making capacity. Even in states
that do not generally require evidence
of the patient’s actual wishes, nursing
homes are often reluctant to permit the
withholding or withdrawing of artifi-
cial feeding without an explicit state-
ment in a written living will, for fear of
being the target of regulatory investi-
gation.22

Myth 3: Risk Management
Personnel Must Be Consulted
Before Life-Sustaining Medical
Treatment May Be Terminated
The reality is that there is no legal re-
quirement that a risk manager be con-
sulted before making end-of-life deci-
sions, though some hospital policies
may require it. The objective of risk
management is to minimize legal risk
to the institution, and not necessarily
to advise what is ethically or clinically
appropriate for a particular patient, or
even to provide an objective legal analy-
sis of the particular situation. Thus, ad-

Table 2. Status of Previously Identified Legal Myths

Myth Current Status

There must be a law authorizing the
termination of life support.

Currently existing law supports the termination of life
support in all 50 states for both competent
patients and for those who have lost capacity if
there is consensus among those who care
about the patient that it would be the patient’s
will or in his/her best interests.

Termination of life support is murder,
assisted suicide, or suicide.

Termination of life supports is considered to be
freeing the patient from unwanted bodily
invasion. Death is legally considered to be a
result of the patient’s underlying disease. The
law clearly distinguishes such acts from suicide,
assisted suicide, or euthanasia.

A patient must be terminally ill for life
support to be stopped.

The law allows any patient to refuse any treatment
that he/she does not want, in the interest of
protecting bodily integrity, even if that treatment
would be life sustaining and the patient is not
terminally ill.

It is permissible to terminate
extraordinary treatments, but not
ordinary ones.

The distinction between ordinary and extraordinary
treatments is not relevant as a matter of law or
ethics. The patient has the right to terminate any
treatment, potentially life sustaining or not.

It is permissible to withhold
treatment, but once started, it
must be continued.

Although many clinicians think and feel differently
about these types of actions, the law and
medical ethics treat the withholding and the
cessation of life-sustaining treatment the same.

Stopping artificial nutrition and
hydration is legally different from
stopping other treatments.

In most states, artificial hydration and nutrition are
considered medical treatments like any other.*

Termination of life support requires
going to court.

The courts generally want clinicians to make these
decisions without going to court, provided there
is a consensus among those who care about
the patient about how to proceed.*

Living wills are not legal. Living wills have legal support in all 50 states, either
through legislation or case law.*

*See “Myth 2” section for further explanation.

LEGAL BARRIERS TO END-OF-LIFE CARE
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vice from risk managers will not nec-
essarily yield a desirable clinical, ethical,
or legal result.

When end-of-life care treatment di-
lemmas loom, consultation with an eth-
ics committee or an ethics consultant
can be helpful. However, in some health
care institutions, risk managers may
have significant influence on the ad-
vice given in an ethics consultation, es-
pecially when there is some legal un-
certainty, and they tend to err on the
side of overestimating the risk to the in-
stitution of allowing the termination of
life support.23 Thus, it is useful for phy-
sicians to be aware of the law in their
state as it applies to end-of-life deci-
sions when considering what is clini-
cally and ethically appropriate for their
patients and to be able to evaluate ad-
vice given by risk managers and in eth-
ics consultations.

Grains of Truth. Even though there
is no legal requirement to consult a risk
manager, individual hospitals may have
adopted such a requirement through in-
ternal procedures. A risk manager may
give greater weight to the hospital’s le-
gal protection than to the ethical, medi-
cal, and legal interests of the patient
when there is legal uncertainty.

ADVANCE DIRECTIVES
Myth 4: Advance Directives Must
Comply With Specific Forms, Are
Not Transferable Between States,
and, Once Signed, Govern All
of a Patient’s Future Treatment
Decisions; Oral Advance Directives
Are Unenforceable

The reality is that advance directives are
frequently the best source of informa-
tion about an incapacitated patient’s
wishes, and therefore should provide
guidance in end-of-life decision mak-
ing even if they do not comply with all
legal formalities.

The myth that advance directives are
not legally valid has virtually disap-
peared in the face of the enactment of
authorizing legislation in virtually all
states. All have health care power of at-
torney statutes. All but 3 have living will
statutes, and in those 3 states (Massa-
chusetts, Michigan, and New York)

there are court decisions recognizing
their validity.19,24,25

Many advance directive statutes con-
tain living will or health care power of
attorney forms. Health care profession-
als (and even their legal counsel) some-
times believe that to be valid, an ad-
vance directive must use this form.
Although there are some advantages to
doing so, a living will or health care
power of attorney that does not strictly
follow the statutory form is also valid
in most states.

Another misconception about ad-
vance directives is that they are not por-
table, which would mean that they are
not enforceable except in the state in
which they were executed. Many, but
not all, advance directive statutes con-
tain provisions making valid advance
directives from other states enforce-
able in the state in which the patient
now resides. But even without such a
provision, an out-of-state advance di-
rective, like an oral statement or a non-
state form advance directive, still pro-
vides the best evidence of the patient’s
treatment wishes or choice of surro-
gate decision maker.

The purpose of advance directives, ac-
knowledged in most advance directive
statutes, is to guide decision making af-
ter a patient has lost decision-making ca-
pacity. Thus, as long as a patient re-
tains decision-making capacity, a living
will or the patient’s surrogate decision
maker should not be consulted about the
patient’s health care decisions unless the
patient expressly authorizes it.

Oral advance directives, made by the
patient about treatment preferences or
designating a health care surrogate be-
fore losing the capacity to decide, are
also legally valid.14 These statements
should be documented in the patient’s
medical record. Often, conversations
with patients before or during a final
illness can be more useful in determin-
ing the patient’s treatment wishes or
choice of surrogate decision maker than
a living will.

Grains of Truth. Using an official
form does have some advantages over
other written documents or physi-
cians’ notes. The state form, if avail-

able, carries with it the perception that
it is valid, and thus it may be more likely
to be implemented, especially if the pa-
tient’s regular physician is not among
those caring for the patient.

There can be difficulties in proving
that oral statements were made and what
the specific terms were, especially if there
is disagreement among family mem-
bers. Written advance directives may be
more likely to be honored especially if
the patient’s regular physician, who may
know the patient’s wishes and be able to
give credibility to the family’s reports of
the patient’s wishes, is not involved in
the patient’s care.

PAIN MANAGEMENT
AND LAST RESORTS
Myth 5: If a Physician Prescribes
or Administers High Doses
of Medication to Relieve Pain
or Other Discomfort in a
Terminally Ill Patient and This
Results in Death, the Physician
Will Be Criminally Prosecuted

The reality is that if a patient inadvert-
ently dies from the use of high doses
of medication intended to treat pain,26

the physician has not committed mur-
der or assisted suicide.

In 1997, the US Supreme Court ruled
on the constitutionality of laws mak-
ing physician-assisted suicide a
crime27,28 and several justices wrote
about medications for pain relief. Some
opinions supported the use of pain re-
lief medications even in doses that could
hasten death, as long as the physi-
cian’s intent in administering them is
to relieve pain and suffering and not to
end the patient’s life.

The opinions have been hailed by
some as creating a constitutional right to
excellentpainmanagementand/or topal-
liative care.29 Even if the opinions do not
go that far, they do clarify some uncer-
tainties that have long plagued end-of-
life decision making. The first concerns
the doctrine of double effect. Physi-
cians have long been concerned that be-
cause the medications needed to pro-
vide adequate pain relief to terminally ill
patients carry a risk of indirectly and ac-
cidentally ending the patient’s life by de-
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pressing the patient’s respiration, this will
subject the physician to possible crimi-
nal prosecution and other legal sanc-
tions. Though generally overstated and
overestimated compared with clinical re-
ality,30 this small risk likely contributes
to clinicians’ reluctance to use of opi-
oids and to the undertreatment of pain
in general.

The traditional response has been that
the doctrine of double effect should al-
leviate these concerns. Applied in these
circumstances, the doctrine holds that
when an intervention is used for a legiti-
mate purpose (eg, pain relief) but has an
unintended effect that would be illegiti-
mate if it were intended (eg, death of the
patient), the physician is not morally re-
sponsible for the unintended effect.31

While this moral doctrine might have
eased physicians’ consciences, it should
not necessarily have eased their con-
cerns about legal responsibility for the
patient’s death. Prior to the Supreme
Court’s decisions, in most states there
was no secure legal basis for believing
that the doctrine of double effect would
contribute to a valid legal defense if a
terminally ill patient inadvertently died
due to the effects of analgesic, seda-
tive, or anxiolytic medications, even if
these medications were necessary to
treat the patient’s condition. Al-
though the Supreme Court’s decisions
do not provide an airtight legal de-
fense when death accidentally occurs
from such medications, they give
greater assurance that physicians will
not be legally responsible under such
circumstances. In addition to the pro-
tection afforded by the Supreme Court’s
opinions, almost half the states have
adopted legislation recognizing a right
to adequate palliative care14,32,33 that
confer varying kinds and degrees of le-
gal protections on physicians.34

Grains of Truth. The application of
double effect is ambiguous particularly
if rapidly accelerating doses are needed
to treat a terminal crescendo of pain,35

and the line between intending to ac-
tively hasten death and intending to re-
lieve pain and suffering can be hazy. A
physician who intends to actively has-
ten death may be able to escape legal

sanctions by claiming an intent merely
to treat pain. On the other hand, the phy-
sician who intends to relieve pain and
suffering could face legal sanctions if it
is difficult to prove this intent. It is im-
possible to eliminate entirely the risk of
potential prosecution for assisted sui-
cide or even homicide, tort liability for
wrongful death, disciplinary action by
state licensing authorities, or investiga-
tionby the federalDrugEnforcementAd-
ministration or similar state authori-
ties. Although physicians acting in
accordance with good medical practice
have a strong defense, such investiga-
tions can take an enormous psychologi-
cal and/or financial toll on a clinician’s
personal and professional life.

While palliative care legislation may
be an important step in the direction
of improving access to adequate pain
management and providing protec-
tion for physicians prescribing in good
faith, these statutes have a number of
flaws,36 including the fact that they do
not provide complete immunity from
liability, and that half the states have
not adopted them.

The safest legal course—based on a
comparison of the current legal risks of
underprescribing with the risks of pre-
scribing large doses of opioids fre-
quently needed for intractable pain—
may still be to underprescribe, though
it is the most morally suspect. How-
ever, the risk of malpractice suits and
disciplinary action for underprescrib-
ing pain medications in the face of in-
tractable pain may be on the increase,
which might provide some legal coun-
terbalance for the small risk of being ac-
cused of overprescribing.37

Myth 6: When a Terminally Ill
Patient’s Suffering Is
Overwhelming Despite Excellent
Palliative Care and the Patient Is
Requesting a Hastened Death,
There Are No Legally Permissible
Options to Ease Suffering
The reality is that although physician-
assisted suicide is illegal in most states,
terminal sedation may be a legal op-
tion to treat otherwise intractable symp-
toms in the imminently dying.

Although refusing to declare state
bans on assisted suicide unconstitu-
tional, the Supreme Court gave indi-
cations of approval of “terminal seda-
tion” with the informed consent of the
patient.28,38 Terminal sedation inte-
grates 2 legally accepted clinical prac-
tices: (1) sedation of the patient to
unconsciousness or a level that ensures
escape from intolerable suffering, and
(2) withholding life-sustaining therapy
including food and fluids.39-41 Even if
sedation risks accelerating death, it is
consistent with the doctrine of double
effect as long as its primary purpose is
to ease the patient’s pain, discomfort,
and anxiety. (In fact, not only is it legally
permissible for physicians to provide
sedation during the termination of life
support to avoid any pain, discomfort,
or anxiety, there is even some legal pre-
cedent for the view that sedation must
be provided under these circum-
stances.42-44) The legal and clinical
acceptability of withholding of fluids
and nutrition was discussed in Myth 2.

Grains of Truth. Although the Su-
preme Court approved terminal seda-
tion, and each of its 2 components is le-
gally acceptable, the combination of the
2 components has never been tested in
the courts, and thus its overall legality
is somewhat uncertain. There is some
debate about whether such practice rep-
resents “slow euthanasia”45 or is sim-
ply a combination of standard pallia-
tive practices. In legal application, the
biggest stumbling block is the physi-
cian’s intention: whether it is the relief
of suffering (legal) or the active hasten-
ing of death (illegal).

Clinical, ethical, and legal discus-
sions about terminal sedation are rela-
tively undeveloped compared with
other end-of-life practices, and prac-
tice guidance has been proposed,39 but
not endorsed by professional organi-
zations, so terminal sedation is likely
to be unevenly available.

Myth 7: The 1997 Supreme Court
Decisions Outlawed
Physician-Assisted Suicide
The reality is that physician-assisted sui-
cide is currently legal in Oregon and
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other states are free to legalize or pro-
hibit it.

In the 1997 US Supreme Court cases,
terminally ill patients and their physi-
cians in Washington State and in New
York State argued that the laws of these
states that make aiding suicide a crime
were unconstitutional, at least when the
adult seeking to end his/her life is com-
petent and terminally ill and when the
person providing the assistance is a li-
censed physician. These challenges
failed, with the Supreme Court ruling
that laws making aiding suicide a crime
do not violate the US Constitution, and
thus there is no constitutional right to
physician-assisted suicide.

However, the Supreme Court did not
rule that states cannot legalize physi-
cian-assisted suicide. Thus, although
the US Constitution does not require
states to legalize physician-assisted sui-
cide, the Court left to each state how
to address the legalization and con-
cerns over physician-assisted suicide.

In 1994, Oregon voters approved such
a law by referendum. This law, the Or-
egon Death with Dignity Act,46 permits
a physician to prescribe a lethal dose of
medication, which the patient must self-
administer, for a competent, terminally
ill person who requests it. Four months
after the US Supreme Court declined to
recognize a constitutional right to phy-
sician-assisted suicide, the Court also re-
fused to block implementation of this
law.47 About 2 weeks later, Oregon vot-
ers reaffirmed their support for the le-
galization of physician-assisted suicide
by a margin of 60% to 40%.

Since the Oregon law allows a phy-
sician to write a prescription for, but
not to administer, a lethal substance, the
law clearly distinguishes this practice
from euthanasia, in which the physi-
cian would administer the lethal medi-
cation at the patient’s request. Physi-
cians openly practicing euthanasia are
more likely to be vigorously and suc-
cessfully prosecuted,48 as exemplified
by the successful prosecution of Jack
Kevorkian, for administering a lethal in-
jection to a patient, after several un-
successful prosecutions for aiding pa-
tients in ending their own lives.

Because physician-assisted suicide
has been legalized only in Oregon, phy-
sicians in other states who provide a pa-
tient with the means to end his/her own
life, knowing that the patient intends
to do so, could be subject to criminal
prosecution and the imposition of pro-
fessional discipline. In practice, how-
ever, it is an open secret that such con-
duct sometimes occurs without the
imposition of any legal sanctions.49-51

It is not legally permissible in any state
for a physician to administer a sub-
stance to a patient with the intent to end
the patient’s life, even at the patient’s re-
quest or with the patient’s consent. How-
ever, if the physician’s intent is the re-
lief of pain and suffering, and the patient
dies as an unintended consequence,
there should be no criminal liability un-
der the principle of double effect.

Grains of Truth. Despite the Su-
preme Court’s ruling that states are free
to legalize physician-assisted suicide,
only Oregon has done so. Further-
more, several states that previously had
no statute making assisted suicide a
crime have subsequently criminalized
the practice.

CONCLUSION
While there is much legal and ethical
consensus about care of the dying, some
confusion and gray areas remain. Some
legal barriers are more mythical than
real, but many times there is a grain (or
more) of truth in the myth, which is
probably 1 reason that physicians may
overestimate the legal risks of some
practices. In addition, departures from
the consensus exist in individual states,
and thus physicians must know the law
of the state in which they practice.

Members of the American College of Physicians-
American Society of Internal Medicine (ACP-ASIM)
End-of-Life Care Consensus Panel: Bernard Lo, MD,
FACP, chair, University of California, San Francisco;
Janet Abrahm, MD, FACP, and Paul Lanken, MD,
FACP, University of Pennsylvania, Philadelphia; Su-
san Block, MD, Dana Farber Cancer Institute, Bos-
ton, Mass; William Breitbart, MD, Memorial Sloan-
Kettering Cancer Center, New York, NY; Ira Byock,
MD, Palliative Care Services, Missoula, Mont; Kathy
Faber-Langendoen, MD, State University of New York
Health Science Center, Syracuse; Lloyd W. Kitchens,
Jr, MD, FACP, Texas Oncology, Dallas; Joanne Lynn,
MD, FACP, Center to Improve Care of the Dying,
Washington, DC; Diane Meier, MD, FACP, Mount Si-
nai School of Medicine, New York, NY; Timothy E.

Quill, MD, FACP, The Genesee Hospital, Rochester,
NY; George Thibault, MD, FACP, Partners Health-
care System, Boston, Mass; and James Tulsky, MD,
VA Medical Center, Durham, NC. Primary staff to the
panel: Lois Snyder, JD, project director, ACP-ASIM,
Philadelphia; and Jason Karlawish, MD, clinical staff,
University of Pennsylvania, Philadelphia.
Funding/Support: We thank the Greenwall Founda-
tion for its support in the development of this article.
Disclaimer: This paper was reviewed and approved
by the ACP-ASIM Ethics and Human Rights Commit-
tee, although it does not represent official ACP-
ASIM policy.

REFERENCES

1. Meisel A. The legal consensus about forgoing life-
sustaining treatment: its status and its prospects.
Kennedy Inst Ethics J. 1992;2:309-345.
2. American College of Physicians Ethics Manual (4th
ed). Ann Intern Med. 1998;128:576-594.
3. Solomon MZ, O’Donnell L, Jennings B, et al. De-
cisions near the end of life: professional views on life-
sustaining treatments. Am J Public Health. 1993;83:
14-25.
4. Localio AR, Lawthers AG, Brennan TA, et al. Re-
lation between malpractice claims and adverse events
due to negligence. N Engl J Med. 1991;325:245-
251.
5. Marco CA, Bessman ES, Schoenfeld CN, Keler GD.
Ethical issues of cardiopulmonary resuscitation: cur-
rent practice among emergency physicians. Acad Emerg
Med. 1997;4:898-904.
6. Hanson LC, Danis M, Garrett J. What is wrong with
end-of-life care? opinions of bereaved family mem-
bers. J Am Geriatr Soc. 1997;45:1139-1144.
7. Jacobson JA, Francis LP, Battin MP, et al. Dialogue
to action: lessons learned from some family members
of deceased patients at an interactive program in seven
Utah hospitals. J Clin Ethics. 1997;8:359-371.
8. Lo B, Quill TE, Tulsky JA, for the ACP-ASIM End-
of-Life Care Consensus Panel. Discussing palliative care
with patients. Ann Intern Med. 1999;130:744-749.
9. Tulsky JA, Fischer GS, Rose MR, Arnold RM. Op-
ening the black box: how do physicians communi-
cate about advance directives? Ann Intern Med. 1998;
129:441-449.
10. Duffy FD. Dialogue: the core clinical skill. Ann In-
tern Med. 1998;128:139-141.
11. Levinson W, Roter DL, Mullooly JP, Dull VT,
Frankel RM. Physician-patient communication: the re-
lationship with malpractice claims among primary care
physicians and surgeons. JAMA. 1997;277:553-559.
12. Meisel A. Legal myths about terminating life sup-
port. Arch Intern Med. 1991;151:1497-1502.
13. In re Quinlan, 355 A2d 647 (NJ 1976).
14. Meisel A. The Right to Die. New York, NY: John
Wiley & Sons; 1995.
15. Cruzan v Director, 497 US 261 (1990).
16. Goodman M, Tarnoff M, Slotman J. Effect of ad-
vance directives on the management of elderly criti-
cally ill patients. Crit Care Med. 1998;26:701-704.
17. Orentlicher D. The limits of legislation. Univer-
sity Md Law Rev. 1994;53:1255-1305.
18. Karlawish JHT, Quill T, Meier DE, for the ACP-
ASIM End-of-Life Care Consensus Panel. A consensus-
based approach to providing palliative care to pa-
tients who lack decision-making capacity. Ann Intern
Med. 1999;130:835-840.
19. Cruzan v Harmon, 760 SW2d 408 (Mo 1988).
20. Martin v Martin, 538 NW2d 399 (Mich 1995).
21. Edna MF v Eisenberg, 563 NW2d 485 (Wis 1997).
22. Meisel A. Barriers to forgoing nutrition and hy-
dration in nursing homes. Am J Law Med. 1995;21:
335-382.
23. Kapp MB. As others see us: physicians’ percep-
tions of risk managers. J Health Care Risk Manage.
1996;16:4-11.

LEGAL BARRIERS TO END-OF-LIFE CARE

2500 JAMA, November 15, 2000—Vol 284, No. 19 (Reprinted) ©2000 American Medical Association. All rights reserved.

 at American Coll Of Phys on February 12, 2010 www.jama.comDownloaded from 

http://jama.ama-assn.org


24. In re Westchester County Medical Ctr (O’Connor),
531 NE2d 607 (NY 1988).
25. In re Spring, 405 NE2d 115 (Mass 1980).
26. Quill TE, Lo B, Brock DW. Palliative options of last
resort: a comparison of voluntarily stopping eating and
drinking, terminal sedation, physician-assisted sui-
cide, and voluntary active euthanasia. JAMA. 1997;
278:2099-2104.
27. Washington v Glucksberg, 521 US 702 (1997).
28. Vacco v Quill, 521 US 793 (1997).
29. Burt RA. The Supreme Court speaks: not as-
sisted suicide but a constitutional right to palliative care.
N Engl J Med. 1997;337:1234-1236.
30. Breitbart W, Passik S, Payne D. Psychological and
psychiatric interventions in pain control. In: Doyle D,
Hanks G, MacDonald N, eds. Oxford Textbook of Pal-
liative Medicine. 2nd ed. Oxford, England: Oxford
University Press; 1997:437-454.
31. Garcia JLA. Double effect. In: Reich WT, ed. En-
cyclopedia of Bioethics. New York, NY: Simon & Schu-
ster Macmillan; 1995:636-641.
32. Johnson SH. Disciplinary actions and pain relief:
analysis of the pain relief act. J Law Med Ethics. 1996;
24:319-327.
33. Alpers A. Criminal act or palliative care? prosecu-

tions involving the care of the dying. J Law Med Eth-
ics. 1998;26:308-331.
34. Meisel A. Pharmacists, physician-assisted sui-
cide, and pain control. University Md J Health Care
Law Policy. 1999;2:201-232.
35. Quill TE, Dresser R, Brock DW. The rule of double
effect: a critique of its role in end-of-life decision mak-
ing. N Engl J Med. 1997;337:1768-1771.
36. Field MJ, Cassel CK, eds. Approaching Death: Im-
proving Care at the End-of-Life. Washington, DC: Na-
tional Academy Press; 1997.
37. Shapiro RS. Health care providers’ liability expo-
sure for inappropriate pain management. J Law Med
Ethics. 1996;24:360-364.
38. Orentlicher D. The Supreme Court and physician-
assisted suicide: rejecting assisted suicide but embrac-
ing euthanasia. N Engl J Med. 1997;337:1236-1239.
39. Quill T, Byock I, for the ACP-ASIM End-of-Life
Care Consensus Panel. Responding to intractable suf-
fering: the role of terminal sedation and of voluntary
refusal of food and fluids. Ann Intern Med. 2000;132:
408-414.
40. Rousseau P. Terminal sedation in the care of dy-
ing patients. Arch Intern Med. 1996;156:1785-1786.
41. Mount B. Morphine drips, terminal sedation, and

slow euthanasia: definitions and facts, not anec-
dotes. J Palliat Care. 1996;12:31-37.
42. State v McAfee, 385 SE2d 651 (Ga 1989).
43. McKay v Bergstedt, 801 P2d 617 (Nev 1990).
44. Bouvia v Superior Court (Glenchur), 225 Cal Rptr
297 (Ct App 1986).
45. Billings AJ, Block SD. Slow euthanasia. J Palliat
Care. 1996;12:21-30.
46. Or Rev Stat §§127.800 et seq (1996).
47. Lee v Harcleroad, 118 SCt 328 (1997).
48. Miller FG, Fins JJ, Snyder L. Assisted suicide com-
pared with refusal of treatment: a valid distinction?
Ann Intern Med. 2000;132:470-475.
49. Asch DA. The role of critical care nurses in eu-
thanasia and assisted suicide. N Engl J Med. 1996;
334:1374-1402.
50. Back AL, Wallace J, Starks HE, Pearlman RA. Phy-
sician-assisted suicide and euthanasia in Washington
state: patient requests and physician responses. JAMA.
1996;275:919-925.
51. Emanuel EJ, Fairclough DL, Daniels ER, Clar-
ridge BR. Euthanasia and physician-assisted suicide:
attitudes and experiences of oncology patients,
oncologists, and the public. Lancet. 1996;347:
1805-1810.

Death,
The undiscover’d country from whose bourn
No traveler returns . . .

—William Shakespeare (1564-1616)
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