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Legal Update

STARK REGULATIONS AMENDED
“Rent-A-Lab” Plans Face Tighter Scrutiny

Christopher L. Nuland, Esq., General Counsel
Confronted with scores of provider leases that it considered to be contrary to the spirit, if not letter, of the Stark law, the federal

government has promulgated new rules that severely limit the ability of physicians to enter into part-time leases for designated
health services such as clinical laboratories and MRIs.

Until July 26 of this year, it was common for a physician or group to rent a clinical laboratory and its technical staff for a few
hours per week.   Such an arrangement allowed the physician to perform a clinical laboratory test and bill globally for the service
under the “in-office ancillary” exception to the Stark prohibition on self-referrals.  Under the new regulations, however, such leases
will not be eligible for the in-office ancillary exception unless they meet one of the following three criteria:

The referring physician or his/group practice has an office that is normally open to patients at least 35 hours per week and the
physician or practice provides patient services in that office at least 30 hours per week, at least some of which are not related to the
designated health service;

The patient receives unrelated services from the physician or group practice, the rented office is open at least 8 hours per week to
patients, and the physician or group actually is present at least 6 hours per week,  including at least some time providing patient
services unrelated to the designated health service; or
The physician present and orders the designated health service during a patient visit, the rented office is open at least 8 hours per
week to patients, and the physician or group actually is present at least 6 hours per week,  including at least some time providing
patient services unrelated to the designated health service.

The common element in all three scenarios is that the rented space must allow the physician or group to actually see patients at the
site for a minimum of 6 hours per week, and at least some of those patient encounters must involve services unrelated to the provi-
sion of designated health services.  

Because the new regulations do not “grandfather” existing leases, physicians are urged to re-examine their existing opera-
tions and to make necessary adjustments in order to comply with the new law.  Those members having questions may contact the
General Counsel’s office at nulandlaw@aol.com.  �
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With Amendments 3, 7, and 8 all having passed by wide margins, physicians have an increasing need to understand the terms of
each of the amendments.  While litigation and legislative efforts certainly will be fierce over the coming months, it should be noted
that all three amendments became effective immediately.  It is therefore imperative that physicians have a thorough understanding of
how each of the amendments will affect their practices.

Limitation of Attorney’s Fees in Medical Malpractice Cases

Congratulations to Citizens for a Fair Share for having ensured the passage of an amendment that will limit attorney contingency
fees in medical malpractice actions to 30% of the first $250,000 of any award and 10% of the portion of
any award in excess of $250,000, regardless of whether the award was the result of a judgment or settlement. In determining the
amount of any “award,” the plaintiff’s costs (e.g., expert witnesses, court fees, etc.) will be deducted, and the percentage available
will be applied to the lowered amount. The result is
a larger share of malpractice awards actually being received by the patient, with a proportionately lesser amount going to the attor-
ney.

Some have argued that trial attorneys simply will respond by billing exorbitant hourly charges and writing off the fees from losing
cases. While there is some merit to this point, it must be remembered that Rule 4-1.5 of the Florida Bar forbids “clearly excessive
fees,” thereby eliminating the most outlandish of potential hourly fees.  Others have heard that plaintiff lawyers will ask their
prospective clients for a waiver of this new found right.  Not only will an attorney who asks a client to forego a constitutional right
for the lawyer’s pecuniary advantageous be subject to Bar scrutiny, but such a lawyer also risks being sued by that very client unless
the lawyer can prove to a jury that the client knew of his or her rights and that the lawyer did not coerce the client.  In either case,
such behavior would be risky for the attorney.

Some also have argued that the Trial Bar will challenge the new law on constitutional grounds.  Certainly, an argument could be
made that  the amendment cannot apply to existing contracts between the attorney and clients, as such an attempt would violate
Article I, section 10 of the United States Constitution, which forbids states from “impairing the Obligation of Contracts,” but this


